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IN THE SUPREME COURT OF THE STATE OF IDAHO
STATE OF IDAHO,

)
)
Plaintiff-Respondent,
)
)
v.
)
)
TONY RAY WISE,
)
)
Defendant-Appellant.
)
______________________________)

NO. 46525-2018
BONNEVILLE COUNTY NO. CR-2017-8241

APPELLANT'S BRIEF

STATEMENT OF THE CASE

Nature of the Case
Pursuant to a plea agreement, Tony Ray Wise pleaded guilty to felony possession of
sexually exploitative material. The district court imposed a unified sentence of ten years, with
one year fixed. On appeal, Mr. Wise asserts the district court abused its discretion when it
imposed and executed his sentence, rather than impose a unified sentence of five years and
suspend the sentence to place him on probation, or, alternatively, retain jurisdiction.
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Statement of the Facts & Course of Proceedings
Detective Hillier with the Bonneville County Sheriff’s Office received a report from the
Pocatello FBI Office regarding a child pornography investigation in Idaho Falls. (Presentence
Report (hereinafter, PSI), p.4.)1 Detective Hillier spoke with Detective Rich with the Plano
Police Department in Texas, who reported he had found an unnamed peer-to-peer network user
who was making child pornography available over the Internet. (PSI, p.4.) The IP address came
back to an account that belonged to Mr. Wise in Idaho Falls. (PSI, p.4.) Detective Rich reported
he was able to download 545 files depicting child pornography that had been downloaded from
that IP address. (See PSI, p.4.) Detective Hillier reviewed some of the downloaded files,
confirmed they were sexually exploitative material, and obtained a search warrant for Mr. Wise’s
home. (PSI, p.4.)
About two months later, detectives served the warrant on Mr. Wise and his brother, Scott.
(See PSI, p.4.) Scott told Detective Hillier he had a computer and viewed adult pornography, but
denied ever downloading child pornography. (PSI, p.4.) Detective Hillier then interviewed
Mr. Wise, who admitted to using peer-to-peer software and viewing child pornography. (See
PSI, p.4.) Mr. Wise stated he deleted it after viewing it, and while he searched for and viewed
child pornography on the Internet, he did not prey upon or sexually abuse small children. (See
PSI, p.4.)
Mr. Wise’s computers were seized for a forensic analysis. (PSI, p.4.) Some five months
afterwards, a general investigator with the Idaho Attorney General’s Office analyzed Mr. Wise’s
computers and hard drive. (See PSI, p.4.) The results reportedly showed 8,115 graphic files,
3 videos, and over 300 other graphics deemed as child pornography were located. (See PSI, p.4.)
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The State charged Mr. Wise by Prosecuting Attorney’s Information with possession of
child sexually exploitative material, felony, I.C. § 18-1507(2)(a), and distribution of child
sexually exploitative material, felony, I.C. § 18-1507(2)(d). (R., pp.43-44.)2 Mr. Wise initially
entered a plea of not guilty to the charges. (R., pp.45-46.)
Pursuant to a plea agreement, Mr. Wise later agreed to plead guilty to the possession of
sexually exploitative material charge, and the State agreed to dismiss the distribution charge.
(See R., pp.61-62, 64-67; Tr., p.4, L.7 – p.6, L.15.) The State agreed to recommend a fixed
sentence of one-and-one-half years, to be followed by some period of indeterminate time, and
Mr. Wise would be free to recommend a lesser sentence. (R., p.64; Tr., p.6, Ls.2-13.) The
district court accepted Mr. Wise’s guilty plea. (Tr., p.13, Ls.5-9.)
At the sentencing hearing, Mr. Wise recommended the district court place him on
probation, or alternatively retain jurisdiction, with an underlying unified sentence of five years,
with one-and-one-half years fixed. (See Tr., p.10, Ls.3-25.) The State recommended the district
court impose a unified sentence of ten years, with one-and-one-half years fixed. (Tr., p.11, Ls.36.) The district court imposed a unified sentence of ten years, with one year fixed. (R., pp.7880.)
Mr. Wise filed a Notice of Appeal timely from the district court’s Judgment of
Conviction. (R., pp.83-86.)

1

All citations to “PSI” refer to the 27-page PDF version of the Presentence Report and
its attachments.
2
All citations to “R.” refer to the 96-page PDF version of the Corrected Clerk’s Record.
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ISSUE
Did the district court abuse its discretion when it imposed and executed a unified sentence of ten
years, with one year fixed, upon Mr. Wise following his plea of guilty to possession of sexually
exploitative material?

ARGUMENT
The District Court Abused Its Discretion When It Imposed And Executed A Unified Sentence Of
Ten Years, With One Year Fixed, Upon Mr. Wise Following His Plea Of Guilty To Possession
Of Sexually Exploitative Material
Mr. Wise asserts the district court abused its discretion when it imposed and executed a
unified sentence of ten years, with one year fixed, rather than follow his recommendation by
imposing a unified sentence of five years and suspending the sentence to place him on probation,
or, alternatively, retain jurisdiction. (See Tr., p.10, Ls.3-25.)
Where a defendant contends that the sentencing court imposed an excessively harsh
sentence, the appellate court will conduct an independent review of the record giving “due regard
to the nature of the offense, the character of the offender, and the protection of the public
interest.” State v. Strand, 137 Idaho 457, 460 (2002).
The Idaho Supreme Court has held that, “[w]here a sentence is within statutory limits, an
appellant has the burden of showing a clear abuse of discretion on the part of the court imposing
the sentence.” State v. Jackson, 130 Idaho 293, 294 (1997) (internal quotation marks omitted).
Mr. Wise does not assert that his sentence exceeds the statutory maximum. Accordingly, in
order to show an abuse of discretion, Mr. Wise must show that in light of the governing criteria,
the sentence was excessive considering any view of the facts. Id. The governing criteria or
objectives of criminal punishment are: (1) protection of society; (2) deterrence of the individual
and the public generally; (3) the possibility of rehabilitation; and (4) punishment or retribution
for wrongdoing.

Id.

An appellate court, “[w]hen reviewing the length of a sentence . . .
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consider[s] the defendant’s entire sentence.” State v. Oliver, 144 Idaho 722, 726 (2007). The
reviewing court will “presume that the fixed portion of the sentence will be the defendant’s
probable term of confinement.” Id.
“A trial court’s decision regarding whether imprisonment or probation is appropriate is
within its discretion.” State v. Reber, 138 Idaho 275, 278 (2002). In reviewing a district court’s
discretionary decision, an appellate court conducts an inquiry into “[w]hether the trial court:
(1) correctly perceived the issue as one of discretion; (2) acted within the outer boundaries of its
discretion; (3) acted consistently with the legal standards applicable to the specific choices
available to it; and (4) reached its decision by the exercise of reason.” Lunneborg v. My Fun
Life, 163 Idaho 856, 863 (2018).
Before imposing and executing a sentence, a district court must consider the criteria of
I.C. § 19-2521 regarding whether a defendant should be placed on probation. See Reber, 138
Idaho at 278. “A decision to deny probation will not be deemed an abuse of discretion if it is
consistent with the criteria articulated in I.C. § 19-2521.” Id. “Refusal to retain jurisdiction will
not be deemed a ‘clear abuse of discretion’ if the trial court has sufficient information to
determine that a suspended sentence and probation would be inappropriate under I.C. § 192521.” State v. Chapel, 107 Idaho 193, 194 (Ct. App. 1984) (quoting State v. Toohill, 103 Idaho
565, 567 (Ct. App. 1982).)
Here, the district court abused its discretion because it did not adequately consider
mitigating factors, thereby acting inconsistently with the applicable legal standards. Specifically,
the district court did not adequately consider that the instant offense is Mr. Wise’s first felony.
The Idaho Supreme Court has “recognized that the first offender should be accorded more
lenient treatment than the habitual criminal.” E.g., State v. Shideler, 103 Idaho 593, 595 (1982)
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(quoting State v. Owen, 73 Idaho 394, 402 (1953)) (internal quotation marks omitted). Apart
from the instant offense, Mr. Wise’s only other criminal conviction is a 2003 misdemeanor
conviction for inattentive driving. (See PSI, pp.5-6.) At the sentencing hearing, Mr. Wise told
the district court, “I have not committed any crimes before, save a few traffic violations, and I
don’t have any intent for crime.” (Tr., p.16, Ls.4-5.) He also stated, “My father was an officer,
and I kind of grew up around the understanding of keeping my nose clean, so to speak.”
(Tr., p.16, Ls.7-9.) Even the State at the sentencing hearing acknowledged that Mr. Wise “is a
man with no real other criminal history, which is mitigating.” (See Tr., p.13, Ls.34.)
The district court also did not give adequate consideration to Mr. Wise’s work ethic and
ability to contribute as a positive member of the community. In comments to the district court
from the presentence investigation, Mr. Wise described himself as “a family man, a stay-athome-dad, and a full time student.” (PSI, p.12.) Before becoming a full-time student, Mr. Wise
worked as a chef for twenty years, and then as a truck driver. (See PSI, p.9.) He was attending
online classes through the American Military University, studying philosophy. (See PSI, p.8.)
At the sentencing hearing, Mr. Wise told the district court, “I’m looking forward to my next few
classes here. My conferral is in August for my degree and then [I] planned on moving on to my
master’s and then my doctorate.” (Tr., p.15, L.25 – p.16, L.3.) Mr. Wise also reported that he
was a stay-at-home father for the four youngest children of his fiancée, and he had a good
relationship with the children. (See PSI, p.9.)
Additionally, the district court did not adequately consider Mr. Wise’s remorse and
acceptance of responsibility.

In his comments to the district court from the presentence

investigation, Mr. Wise stated, “I realize my crime and I admit it freely. I do not blame anyone
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else for my actions; they were made freely by me and without [coercion] or influence of
another.” (PSI, p.12.) Mr. Wise had cooperated with law enforcement. (See PSI, p.12.) He also
stated, “I have every intention of continuing a crime-free life as a law-abiding citizen, complete
my current and future academic responsibilities, and continue to be the best and most supportive
. . . caregiver . . . .” (PSI, p.12.)
During the psychosexual evaluation, Mr. Wise commented that he thought giving him ten
years for “looking at pictures” was “kind of harsh.” (See Specialized Psychosexual Evaluation,
Jan. 22, 2018, p.14.) The district court at the sentencing hearing read that comment in the
context of its belief Mr. Wise’s offense stemmed from an addiction to pornography. (See
Tr., p.19, Ls.4-23.) However, Mr. Wise explained during the presentence investigation that he
had been viewing child pornography because it reminded him of sexual abuse he had
experienced when he was around eight or nine years old. (See PSI, p.5.) Mr. Wise also
emphasized that he was “done with it,” and had been planning to destroy the child pornography
and never view it again when law enforcement showed up. (See PSI, p.5.)
Further, while the presentence investigator recommended incarceration in part because
Mr. Wise had not provided a fully truthful polygraph examination (see PSI, p.14), Mr. Wise’s
counsel at the sentencing hearing explained part of the issue was that Mr. Wise “continues to
deny that he shared any exploitative images with anyone” (see Tr., p.6, L.21 – p.7, L.2; see also
Specialized Psychosexual Evaluation, Appendix B, p.8 (polygraph examination results)).3
Counsel told the district court, “once you start downloading these materials and get on certain
sites, it’s very easy for someone to come into . . . your photo album, I guess, and to take some
without even asking.” (Tr., p.7, Ls.5-8.) Mr. Wise’s counsel then stated, “So people would

3

Please note that Appendix B does not contain individual pagination.
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come in and take items and materials and pictures without contacting Mr. Wise. And that’s . . .
the reason he’s saying he never willingly shared any images with anyone.” (Tr., p.7, Ls.9-12.)
At the sentencing hearing, Mr. Wise reiterated, “I have no intentions of recommitting any
crimes.” (Tr., p.15, Ls.17-18.) He also stated: “I committed a crime. That’s a given. And I
understand the severity of it. But that does not mean that I will intend to do it again.” (Tr., p.15,
Ls.22-24.)

Moreover, the State recognized that Mr. Wise “did cooperate fully with law

enforcement, which I think is mitigating. He’s cooperated fully in the process of . . . the case
proceeding, which is mitigating.” (Tr., p.12, L.24 – p.13, L.2.)
In sum, because the district court did not adequately consider the above mitigating
factors, the district court abused its discretion when it imposed and executed Mr. Wise’s unified
sentence of ten years, with one year fixed. The district court should have imposed a unified
sentence of five years and suspended the sentence to place Mr. Wise on probation, or,
alternatively, retained jurisdiction.

CONCLUSION
For the above reasons, Mr. Wise respectfully requests that this Court reduce his sentence
as it deems appropriate.
DATED this 20th day of February, 2019.

/s/ Ben P. McGreevy
BEN P. MCGREEVY
Deputy State Appellate Public Defender
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 20th day of February, 2019, I caused a true and correct
copy of the foregoing APPELLANT’S BRIEF, to be served as follows:
KENNETH K. JORGENSEN
DEPUTY ATTORNEY GENERAL
E-Service: ecf@ag.idaho.gov

/s/ Evan A. Smith
EVAN A. SMITH
Administrative Assistant
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